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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Marine (Scotland) Bill.  This 
Memorandum describes provisions in the Bill conferring power to make subordinate legislation 
which were either introduced to the Bill or amended at Stage 2.  The Memorandum supplements 
the Delegated Powers Memorandum on the Bill as introduced. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 17(3) – Powers to amend section 17(1) so as to add or remove any activity from the 
list of licensable marine activities 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

2. This provision allows the Scottish Ministers to respond to changing developmental needs 
within the marine environment by either adding to the list of licensable marine activities or 
removing activities which are considered no longer to need a licence or are no longer carried out.  
Subsection (4) was inserted into section 17 at Stage 2.  This provision requires the Scottish 
Ministers to have regard to the need to protect the environment, the need to protect human 
health, the need to prevent interference with legitimate uses of the sea and other relevant matters 
before making an order under section 17(3). 

Reason for taking power 

3. The developmental needs within the marine environment are likely to change over time 
and it is important to have the flexibility to be able to add or remove activities to or from the list 
while considering the need to protect the environment, the need to protect human health, the 
need to prevent interference with legitimate uses of the sea and other relevant matters    It is 
therefore appropriate to delegate the power to subordinate legislation.     

Choice of procedure 

4. The addition or removal of licensable marine activities is likely to be of great interest to 
stakeholders.  Many developments in the marine environment require considerable investment 
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and the process of achieving a licence can also be costly.  It is therefore appropriate that any 
order should be subject to an affirmative resolution of the Parliament. 

Section 17A – Pre-application consultation:  preliminary 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

5. Section 17A allows the Scottish Ministers to prescribe by regulations classes or 
descriptions of licensable marine activities which will be subject to pre-application consultation. 

Reason for taking power 

6. A pre-application consultation process for large or controversial projects will identify any 
likely problems at an early stage.  This could reduce costs for both applicants and Government 
by engaging with stakeholders earlier thus identifying any objections, preventing unrealistic 
projects moving forward or identifying conditions to be met for the application to be suitable.  
As it will be only certain projects which will be subject to a pre-application consultation process, 
definition of these projects under secondary legislation is appropriate.     

Choice of procedure 

7. This provision is an efficiency measure to assist major projects during the application 
process and as such it was felt appropriate for the regulations to be subject to negative resolution. 

Section 17B – Pre-application consultation: compliance 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

8. Section 17B allows the Scottish Ministers to require by regulations that specified persons 
are notified and that specified persons are consulted as respects a proposed application for those 
projects falling within classes and descriptions prescribed under section 17A.  The regulations 
may allow the notification and consultation to differ for different cases or classes of cases or for 
different parts of the marine area. 

Reason for taking power 

9. A pre-application consultation process for large or controversial projects will ensure 
stakeholder engagement early in the application process.  This could reduce costs for both 
applicants and Government by identifying any objections early which could either result in the 
project not going ahead or compromises being made so that the project could go ahead.  As it 
will be only certain projects which will be subject to a pre-application consultation process, the 
process which the prospective applicants must undertake is more appropriately defined under 
secondary legislation.  
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Choice of procedure 

10. This provision is an efficiency measure to assist major projects during the application 
process and as such it was felt appropriate for the regulations to be subject to negative resolution. 

Section 17C – Pre-application consultation:  report 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

11. Section 17C requires the Scottish Ministers to prescribe by regulations the form of the 
report that applicants must prepare with regards to steps they have taken to comply with section 
17B. 

Reason for taking power 

12. A pre-application consultation process for large or controversial projects will identify any 
likely problems at an early stage.  This could reduce costs for both applicants and Government 
by engaging with stakeholders earlier thus identifying any objections, preventing unrealistic 
projects moving forward or identifying conditions to be met for the application to be suitable.      
As it will be only certain projects which will be subject to a pre-application consultation process, 
the form of the report which the prospective applicants must prepare is more appropriately 
specified under secondary legislation.     

Choice of procedure 

13. This provision is an efficiency measure to assist major projects during the application 
process and as such it was felt appropriate for the regulations to be subject to negative resolution. 

Section 24(1) – Power to specify activities which will not need a marine licence 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

14. This provision allows the Scottish Ministers by order to exempt certain activities from the 
need to obtain a marine licence.  Any exemption may be unconditional or dependent on 
conditions specified in the order being satisfied.  Subsection (3A) was inserted into section 24 at 
Stage 2.  This provision requires the Scottish Ministers to have regard to the need to protect the 
environment, the need to protect human health, the need to prevent interference with legitimate 
uses of the sea and other relevant matters before making an order under section 24(1). 

Reason for taking power 

15. Activities and the methods of carrying out activities within the marine environment will 
change over time.  It is therefore appropriate to have the flexibility to exempt activities which are 
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considered not to require a licence while considering the need to protect the environment, the 
need to protect human health, the need to prevent interference with legitimate uses of the sea and 
other relevant matters.  Certain activities may not be harmful if carried out in a certain manner 
and so it is also appropriate that activities can be exempted if carried out in a manner prescribed 
by order.   

Choice of procedure 

16. It is possible that some of the activities to be exempted will be of major importance to the 
marine environment and stakeholders will have considerable interest in the outcome.  It was 
therefore considered appropriate to require an affirmative resolution of the Parliament. 

Section 27(1C) – Provision for applications under section 36 of the Electricity Act 1989 and 
application for a marine licence to be considered together 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

17. This provision allows the Scottish Ministers by order to provide a single process where 
an application made under section 36 of the Electricity Act 1989 and an application for a marine 
licence are made in respect of the same activity. 

Reason for taking power 

18. The procedural arrangements set out within (or determined under) Part 3 of the Bill for 
applying for a marine licence can be disapplied when the application in question is to be 
considered alongside an application (in respect of the same activity) for a consent under section 
36 of the Electricity Act 1989.  This is in order to simplify and streamline the licensing process.  
Secondary legislation is appropriate for setting out the details of the single process.   

Choice of procedure 

19. As this is mainly a procedural measure to simplify and streamline the licensing process it 
is considered appropriate to apply negative resolution procedure. 

Section 85(2A) – Provision for the defence in section 85(2), which relates to sea fishing, to 
be removed or restricted 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument    
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

20. This provision provides that Scottish Ministers may by order remove or restrict the 
application of the defence provided by section 85(2). 
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Reason for taking power 

21. Section 85(2) provides a defence for offences under sections 83 or 84, which relate to 
Nature Conservation and Historic MPAs.  This defence is that the act in question was done for 
the purposes of, or in the course of, or in connection with, sea fishing, and that the effect of the 
act on the protected feature or asset could not reasonably have been avoided. 

22. This defence was thought necessary because of the Common Fisheries Policy, and related 
bilateral agreements between the UK and other EU Member States regarding traditional fishing 
rights.  

23. However, the CFP is currently under review, and the defence under section 85(2) may 
prove to be unnecessary.  In such a case it may be desirable that the defence under 85(2) is 
removed, or its application restricted.  

Choice of procedure 

24. It is thought right that the removal or restriction of the defence in section 85(2) (which 
could impact on a major Scottish industry) should be subject to scrutiny by affirmative 
procedure. 

Section 141A - Extension of modifications relating to the Sea Fish (Conservation) Act 1967 
(Power to make an order under Section 1 of the Sea Fish (Conservation) Act 1967 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument  
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
25. Section 1 of the Sea Fish (Conservation) Act 1967 enables Scottish Ministers to make an 
order to set a minimum landing size for sea fish.  Section 141A amends section 1 to allow for the 
setting of a minimum or a maximum size limit for sea fish or a size range outside which no fish 
may be landed, sold, or carried.  

Reason for taking power  

26. The power improves existing provisions for managing sea fisheries to help achieve or 
maintain sustainable stocks.  It is already available elsewhere in the UK.  

Choice of procedure 

27. Negative resolution of the Parliament is consistent with the procedure already adopted for 
orders made under the Sea Fish (Conservation) Act 1967.    
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Section 141A - Extension of modifications relating to the Sea Fish (Conservation) Act 1967 
(Power to make an order under Section 1 of the Sea Fish (Conservation) Act 1967 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

28. Section 3 of the Sea Fish (Conservation) Act 1967 enables Scottish Ministers to make an 
order applying restrictions to nets and other fishing gear in respect of their construction, design, 
material and size.  Section 3 does not, however, allow restrictions to apply equally to persons 
fishing from the shore as they apply to persons fishing from a boat.  Section 141A amends 
section 3 so that restrictions can be made by order in respect of persons fishing from the shore. 

Reason for taking power  

29. The power improves existing provisions for managing sea fisheries to help achieve or 
maintain sustainable stocks. It is already available elsewhere in the UK.  

Choice of procedure 

30. Negative resolution of the Parliament is consistent with the procedure already adopted for 
orders made under the Sea Fish (Conservation) Act 1967.   

Section 141A - Extension of modifications relating to the Sea Fish (Conservation) Act 1967 
(Power to make an order under Section 1 of the Sea Fish (Conservation) Act 1967 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

31. Section 5 of the Sea Fish (Conservation) Act 1967 enables Ministers to make an Order 
restricting fishing for sea fish of any description and by any method specified and for any period, 
and creates an offence where any fishing boat is used in contraventions of such an order.  Section 
141A amends section 5, so that an order may also be made in relation to persons fishing from the 
shore. Amendments are also made to place limits by order on the amount of fish a person or a 
fishing boat may take in a given period.  In addition, an order which prohibits fishing, or fishing 
by a specified method, may require the stowage of fishing gear. 

Reason for taking power  

32. The powers improve existing provisions for managing sea fisheries to help achieve or 
maintain sustainable stocks.  They are already available elsewhere in the UK.  

Choice of procedure 

33. Negative resolution of the Parliament is consistent with the procedure already adopted for 
orders made under the Sea Fish (Conservation) Act 1967.  
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